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for review of the denial by Docket SM 4162
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of the issuance of an airnman
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OPI Nl ON AND ORDER

The Adm ni strator has appealed the witten initial decision
and order of Admi nistrative Law Judge WIlliamE. Fow er, Jr.,
i ssued on Decenber 1, 1995.' By that decision, the |aw judge
reversed the Federal Air Surgeon’s denial of a first-class airmn

medi cal certificate under sections 67.13(d)(1)(i)(a), (d)(1)(ii),

(f)(2), 67.15(d)(1)(i)(a), (d)(D(ii), (f)(2), and

' A copy of the witten initial decision is attached.
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67.17(d) (D) (i)(a), (D)(D(ii), (f)(2) of the Federal Aviation
Regul ati ons (FAR), because of petitioner’s history and di agnosi s
of sl eep apnea, and because of a personality disorder.? The |aw

judge found that petitioner had sustained his burden of proving

2 FAR sections 67.13, 67.15, and 67.17(d)(1)(i)(a), (d)(1)(ii),
and (f)(2) provide as foll ows:

(d) Mental and neurologic-(1) Mental. (i) No established nedi cal
hi story or clinical diagnosis of any of the foll ow ng:

(a) A personality disorder that is severe enough to have
repeatedly manifested itself by overt acts.

..(i1) No other personality disorder, neurosis, or nental
condition that the Federal Air Surgeon finds-

(b) Makes the applicant unable to safely performthe duties
or exercise the privileges of the airman certificate that
he holds or for which he is applying; or

(c) May reasonably be expected, within 2 years after the
finding, to make himunable to performthose duties or
exerci se those privil eges;

and the findings are based on the case history and
appropriate, qualified, nedical judgnent relating to the
condi tion invol ved.

(f) General nedical condition...

(2) No other organic, functional, or structural disease,
defect, or limtation that the Federal Air Surgeon finds-

(1) Makes the applicant unable to safely performthe
duties or exercise the privileges of the airman
certificate that he holds or for which he is

appl yi ng; or

(1i) May reasonably be expected, within two years after
the finding, to make hi munable to performthose
duties or exercise those privileges;

and the findings are based on the case history and
appropriate, qualified nedical judgnent relating to the
condi tion invol ved.



by a preponderance of the evidence that he is qualified to hold
an unrestricted first class airman nedical certificate.

The Adm nistrator raises two i ssues on appeal. First, he
contends, the |aw judge commtted reversible error by exhibiting
bias in several of his evidentiary rulings. The Adm nistrator
argues that these rulings were arbitrary and an abuse of
di scretion, prejudicing the Adm nistrator’s ability to establish
petitioner’s |ack of medical qualifications. Secondly, the
Adm ni strator asserts, the law judge erred in finding petitioner
not disqualified on the basis of petitioner’s (1) personality
di sorder and (2) chronic sleep apnea. Petitioner has filed a
brief in reply, urging the Board to affirmthe initial decision.?

For the reasons that follow, we deny the appeal

St andard of Revi ew

The burden of proof in nedical proceedings is on the
petitioner. 49 C F.R Section 821.25, NISB Rules of Practice in
Air Safety Proceedings. Petitioner nust establish his nedical
qualifications by a preponderance of reliable, probative, and
substanti al evidence. On appeal, the Board’'s authority is
pl enary, though substantial deference is given the findings of

the adm nistrative | aw judge, particularly to issues where

% Petitioner has also filed a notion to strike the

Adm ni strator’s appeal brief because of its length. The notion
is denied. There are no provisions in the Board s Rul es of
Practice that limt the length of a party’s pl eadi ngs.



presiding at hearing will have given the | aw judge an advant age
of firsthand observation. Indeed, wtness credibility findings
will be overturned only “when found to be inherently incredible
or inconsistent wwth the overwhel m ng wei ght of the evidence.”

Adm nistrator v. Blossom 7 NTSB 76, 77 (1990)(citations

omtted). In weighing nedical testinony, the Board reviews the
expert testinony and draws concl usi ons based on the quality of
the opinions. This quality depends on “the |logic, objectivity,
per suasi veness, and the depth of the nedical opinion.” Petition
of Ruhmann, NTSB Order No. EA-3710 at 11 (1992)(citations

omtted).

Backgr ound

Petitioner has been a captain with Delta Airlines for over
28 years. Before joining Delta he was a Marine Corps Drill
I nstructor, a reconnaissance pilot in Vietnam and a student at
the Naval Acadeny.* In a friend's words, petitioner has “a very
ebul i ent personality.” See Testinony of Captain Boone, TR at
366. Petitioner is apparently known as a | oud person. WMany of
t hose who know himlike himvery much. Qhers don’t.

Petitioner has two reprimands in his Delta personnel file.
In 1982, he violated a conmpany rule on drinking within 24 hours
of flying. 1In 1987, he allowed a m crophone to be on during a

conversation in the cockpit that was not neant to be heard by



passengers. Petitioner’s personal |life has been | ess successful
than his Delta career. He has been married three tines. H's
first marriage was very brief. Hi s second marriage, according to
the records entered into evidence, |asted for 20 years but was
marred by verbal and physical abuse. Both he and his second wfe
al so shared a penchant for heavy dri nking.

In 1984, petitioner married his third and current wfe.
According to Ms. Wtter, the first several years of her nmarriage
to petitioner were difficult.® She objected to petitioner’s
drinking, and she grewtired of his treating her “like a
recruit.” For the |ast few years, however, they have gone to a
marri age counsel or, and the marriage is now stabl e.

I n February 1992, petitioner and his wife had an argunent.
Petitioner headed towards their bedroom where they kept a | oaded
weapon, threatening to kill themboth. Ms. Wtter fled from
their hone and sought refuge with a nei ghbor, who called the
police. Petitioner was subsequently arrested and charged with
terroristic threatening. According to petitioner, he never
intended to use the weapon. He explained that his wife's first
husband had comm tted suicide by shooting hinself with a gun, and
he clains that he only made this threat because he knew it would

be a “low blow’ to his wife. According to Ms. Wtter, the

S“continued)
Petitioner left the Acadeny to marry.

> Ms. Wtter now denies nmuch of this history.



threat caused her a great deal of concern for petitioner’s nental
health. She testified that she expressed her concerns to the
judge and the prosecutor after petitioner’s arrest, and as a
result, petitioner was offered the option of going to a
psychiatric ward for evaluation, rather than going to prison
Petitioner chose the forner.

Petitioner was exam ned by several psychiatrists and
subjected to batteries of psychological tests during his
hospitalization. He was diagnosed by nore than one exan ner as
havi ng sone type of a nental disorder, ranging froma personality
di sorder to bipolar disorder.® Wen the time cane for his
di scharge fromthe hospital, petitioner’s enployer, Delta,
insisted that he al so be evaluated for al coholism Petitioner
was then admtted to an inpatient treatnent program for al cohol
abuse, at Anchor Hospital. It is quite clear fromthe records
that petitioner drank heavily for many years.’ Finally,
petitioner acquiesced to his Chief Pilot’s demand that he undergo
athird hospitalization for testing. |In total, petitioner was

hospitalized for over 30 days.

® The FAA's chief psychiatrist disnissed the diagnosis of bipolar
di sorder in a 1992 case review, agreeing with petitioner’s
treating psychiatrist, Dr. Smith, that petitioner did not neet
the criteria for such a diagnosis, and that the diagnosis had
been reached by a physician who had interviewed petitioner for
only one hour.

" Petitioner was advised to curtail his drinking because of his
sl eep apnea condition, see infra. He clains to nowlimt his
drinking to an occasional beer or wine. Wether he totally
(..conti nued)



After his discharge, petitioner was sent to Houston to see
Delta s aviation nmedicine consultant, Dr. Mchael Berry. Dr.
Berry sent petitioner to a psychiatrist and a psychol ogi st for
eval uation. These consultants opined that petitioner did not
have a personality disorder.® Dr. Berry then anmassed all of the
medi cal evidence and evaluated it independently. He agreed with
his consultants that, notw thstandi ng the various di agnoses
petitioner had received during his hospitalizations, he did not
suffer froma disqualifying nental disease or disorder. Dr.
Berry specifically adopted the final diagnosis of petitioner’s
treating psychiatrist, Dr. Randy Smth, who found that petitioner
had suffered an adjustnent disorder in 1992, as a result of
stress in his marriage, and that this adjustnment disorder was now
resolved.® The FAA's Chief Psychiatrist, Dr. Barton Pakull,
agreed. In July 1993, petitioner was returned to Delta’ s flight

line. 1

(..conti nued)
abstains from al cohol is not rel evant here.

8 These consultants, Doctors Faillace and McLaughlin, had been
identified as witnesses that the Adm nistrator had intended to
call as experts. Shortly before the hearing, however, the

Adm nistrator notified petitioner’s counsel that other experts
woul d appear instead. W do not reach petitioner’s claimthat he
was prejudiced by the substitution, noting only that in the
absence of solid justification for the change, the | aw judge
woul d have been within his discretion to disallowit.

° An “adjustnment disorder,” unlike a “personality disorder,” is
not specifically disqualifying.

0 petitioner’s return was del ayed because of serious injuries
(..conti nued)



In recormmendi ng petitioner’s reinstatenent, Dr. Berry
concl uded that petitioner had personality “traits” that were
characteristic of a personality disorder, but were not of
sufficient magnitude to support a diagnosis of a nental disease.
Nonet hel ess, he warned Delta, if petitioner ever exhibited any
unusual or aberrant behavior while flying, it could be evidence
of anot her adjustnent disorder, and he recomrended t hat
petitioner should then be grounded permanently.™

I n Novenber 1993, shortly after he returned to the flight
line, petitioner had a conflict with his flight crew during a 12-
day European rotation. According to petitioner, his crew had an
“attitude problem” On the third day of the rotation, he
clainmed, they would not call out altitude levels for him and as
a result, he admts he deviated fromhis assigned altitude by 200
to 300 feet, on 3 occasions. By the eighth day of the rotation,
petitioner confronted his crewwth the situation, but in his
opi ni on, nothing changed. On the ninth day of the rotation,
petitioner had problens with the Onega Navigation System The
First Oficer, according to petitioner, told himhe should cal

in the problem Petitioner replied that he already had, and the

(..conti nued)
that he sustained in a fall.

"W woul d note that a further “adjustment disorder” woul d not
automatically, or even logically, have el evated respondent’s
condition to that of a “personality disorder.” Hence, Dr.
Berry’s contingent recommendati on for a permanent groundi ng coul d
not technically be achi eved by nedical disqualification.



First OOficer argued with himand cl ai mred that he had not nade
the call. Once on the ground, the First Oficer discussed the
problemw th a mechanic. Wen petitioner added his coments, the
First Oficer, petitioner clainms, closed the cockpit door and
chastised petitioner for interrupting his conversation. An
argunent ensued. The argunent ended when petitioner inforned the
First Oficer that he was the captain in the cockpit, not the
First Oficer. On the next leg that sane day, petitioner clains
t hat “soneone” may have tanpered with the Orega system On the
foll ow ng day, which was the |last day of the rotation, no one
spoke in the cockpit. Petitioner states that he felt he was
“flying solo.” Al three agree that the situation conprom sed
flight safety.

Petitioner called his Chief Pilot from Europe to conplain
about the situation, and he was told to file a report on his
return. The other crew nmenbers were asked to make witten
reports at later dates. According to the witten statenent of
Second O ficer Sweeney, “[s]one of the problens were personality
rel ated, sonme of the problens were attitude rel ated, and the nost
serious problens were safety related.” He clains that
petitioner’s witten statenment contained false allegations and
was very distorted. Mst seriously, he charged that petitioner
denonstrated a “severe lack of flying skills.” In addition to
the three altitude deviations and a go-around that petitioner

does not dispute, Second O ficer Sweeney clains that on the first
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leg of the rotation, petitioner failed to tie in the Orega system
and, as a result, the aircraft veered 15 nautical mles off
course. The Second Oficer also states that petitioner had at

| east 4 “screamng fits” in the cockpit when his statenents were
chal | enged. Second O ficer Sweeney concludes in his witten
statenment that petitioner’s “terribly bitter attitude, along with
his violent, aggressive personality make it extrenely difficult
for the other crew nenbers to performtheir duties.” He
indicates that he is “extrenely concerned that all these
character traits conbined will sonme day result in disaster and
great loss of life.”

The First Oficer, Jeff Berlin, did not submt a witten
statenent until March. H's statenment attributed the conflict to
the fact that he is young, and petitioner cannot accept advice or
suggestions froma young crew nenber because of an inferiority
conpl ex.

Petitioner, Sweeney, and Berlin were sent to cockpit
resource managenent (CRM training in February, but the neeting
resulted in nore conflict and they were unable to work out their
differences. During the period between the cockpit incident and
the CRM session, petitioner flew three nore European rotations

and had two nore flight checks, all without incident.?*?

2 Three Delta pilots testified on behalf of petitioner. Captain
Lobdel | perfornmed two of the flight |ine checks that occurred
after the Novenber incident. He rated petitioner’s piloting
skills as an “8” on a scale of 1 to 10. He had been instructed
(..conti nued)
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Nevert hel ess, when the CRM attenpt failed, Dr. Berry was asked to
re-evaluate petitioner. Petitioner’'s Chief Pilot specifically
asked Dr. Berry if the Novenber cockpit incident was an exanpl e
of the type of behavior that Dr. Berry had previously warned

Del ta about.

Dr. Berry interviewed petitioner in person and spoke with
Berlin and Sweeney by tel ephone. According to his report, Berlin
and Sweeney stated that petitioner’s flying skills were so poor
that they had feared for their lives during the entire
rotation.® They told Dr. Berry that they had quit making
coments or suggestions of any kind, because of petitioner’s
angry responses. They told Dr. Berry that they had to maintain
extrenme vigilance throughout the rotation, or else petitioner’s

| ack of flying skills would “kill themall.” Berlin and Sweeney

(..conti nued)

to observe petitioner’s interactions with his crew, and he
reported that he observed no difficulties whatsoever. Robert
Onens flew the European rotation with petitioner twice in 1994,
and had no difficulties wwth himor his flying skills. He
described petitioner as relaxed, outgoing, and fun to be wth.
Captai n Fred Boone has known petitioner for 20 years. 1In his
opi nion, petitioner is no nore arrogant than any other airline
pilot. He has never required excessive admration from others,
and he does not |ack enpathy for other people. According to
Capt ai n Boone, petitioner is easily m sunderstood because he
speaks forcefully.

B3 1t is inportant to note that these conments, if believed,
woul d have supplied obvious justification for the air carrier’s
concern over petitioner’s continued flight status, but they do
not reflect automatically on nedical issues, and the use of

medi cal certification proceedings as a substitute for
performance-rel ated personnel actions would be an abuse of the
adm ni strative process.
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also told Dr. Berry that neither one of them had been
confrontational. Dr. Berry noted in his report that, “on the
contrary, they both felt as if they had conprom sed to nmaintain
sonme degree of harnmony in the cockpit.” Dr. Berry states in his
report that he was “very inpressed” by Berlin and Sweeney after
speaking with them

Dr. Berry also interviewed the Chief Pilot by tel ephone. He
told Dr. Berry that he believed petitioner was responsi ble for
much of the conflict that occurred. Dr. Berry states that the
Chief Pilot now believes petitioner called himfrom Europe only
to conplain before his crew conpl ai ned about him The Chief
Pilot told Dr. Berry that petitioner is known as |oud, bonbastic,
and untruthful. Dr. Berry relates that the Chief Pilot believes
petitioner cannot accept criticismfromsoneone younger, and that
petitioner always bl anes probl ens on soneone el se.

Dr. Berry concluded in his report that petitioner has a
narci ssistic personality disorder, and that he has “no doubts”
about the validity of his diagnosis. Based on Dr. Berry’'s
report, petitioner was grounded by Delta. Dr. Berry then
forwarded his report to the FAA, which continued to re-certify
petitioner until the matter was reviewed by a panel of
psychi atric experts. Based on that review, the Federal Air
Surgeon reversed the issuance of petitioner’s nost recent nedical

certificate.
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Petitioner’s Medical Evidence

Petitioner’s first [and presumably hostile] nedical wtness
was Dr. Barton Pakull, Chief Psychiatrist for the FAA. Dr. Pakul
testified that he initially reviewed petitioner’s case in
Septenber 1992. At that tine petitioner’s nedical records
i ncluded all of the hospitalization records generated by the 1992
i ncident, including his history of spousal abuse and heavy
drinking. Having all this information before him Dr. Pakul
neverthel ess rejected the diagnoses of al coholism bipolar
di sease, and personality disorder. In his opinion, these
di agnoses were not sustai nabl e.

According to Dr. Pakull, a personality disorder diagnosis
is, of necessity, somewhat subjective. He explained that the
di agnosi s i s appropriate when a person has an enduring set of
personality traits that becone troubl esone to the individual or
society. Wiile Dr. Pakull recognized in 1992 that petitioner had
sone of the characteristics of a personality disorder, he stopped
short of making the diagnosis because none of the events
described in petitioner’s nedical records were severe enough, in
his view, to deny petitioner certification. Mreover, Dr. Pakul
expl ained a personality disorder is a life-long condition. If
petitioner had a personality disorder, he reasoned, it should
have becone apparent during his 25-year career with Delta.

Regarding the 1992 arrest, Dr. Pakull testified that he did

not consider this incident an “overt act” indicative of a
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personality disorder at the tinme of his first review. In his
witten review dated Septenber 24, 1992, Dr. Pakull appears to
accept petitioner’s explanation that the events arose from Ms.
Wtter’'s overreaction because of her first husband’ s suicide.

Dr. Pakull testified that he felt strongly about his first
recommendation to keep petitioner flying. However, when Dr.
Pakul | | earned about the Novenber 1993 cockpit incident he
decided to submit the case to a panel of experts and ask themif
t hey thought he had been wong in 1992. Their decision to
recommend deni al of certification was unani nous, he rel ated.
However, he rejected the panel’s suggestion that petitioner’s
personal ity disorder could have an organic cause; he testified
that in his opinion, petitioner’s continued good performance on
neur opsychol ogi cal testing ruled out an organic cause for his
synpt ons.

Dr. Randy Smith is petitioner’s treating psychiatrist. Dr.
Smth is Board-certified in psychiatry and neurology. He is also
certified in addiction nedicine. During his residency, Dr. Smth
specialized in the area of personality disorder. Dr. Smth has
treated petitioner since he was called in to evaluate petitioner
in March 1992, during the hospitalization at Anchor Hospital .
Dr. Smth testified that, in his expert opinion, a personality

di sorder is such that the diagnosis can only be nmade after a

Y Dr. Smith saw petitioner regularly until My 19, 1992, and
then continued to follow himat Dr. Pakull’s request.
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psychi atri st has seen the patient over a period of tinme, so that
the doctor is able to get a sense of what is “normal” for the
patient. Dr. Smth is the only psychiatrist who di agnosed
petitioner based on several years of personal observation.

According to Dr. Smth, petitioner functions too well, in
too many areas, to be diagnosed with a psychiatric illness. By
definition, Dr. Smth testified, if petitioner had a personality
di sorder, it would have shown up before 1993 in his job
performance. Petitioner is “colorful and unique, but not crazy
or disabled”. TR-496.

Dr. James Wellman is board-certified in internal nedicine,
pul monary nedi ci ne, and sl eep di sorders nedicine. |In 1987,
petitioner experienced cardiac arrhythmas. During a subsequent
cardi ac evaluation, his wife reported that petitioner seened to
stop breathing at tinmes while sleeping, and that he was snoring
heavily. As a result, petitioner was referred to Dr. Wellman in
1988. Dr. Wellnman perfornmed a sleep study and found that
petitioner suffered fromsleep apnea. According to Dr. Well man,
sl eep apnea results froman obstruction in the airway that causes
the individual to stop breathing during sleep for 10 seconds or

| onger. ' Sleep apnea results in sleep deprivation, which in

1> Petitioner’s medical records also reveal a |ong history of
breat hi ng probl ens and chronic sinusitus. He has al so broken his
nose nore than a dozen tines, and undergone multiple nasal
surgeries.
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turn leads to fatigue, lack of alertness, and may result in
irritability, paranoia, and a quick tenper.

Petitioner underwent several surgeries to correct the
condition, and he has | ost weight in accordance with his doctor’s
instructions. Dr. Wellman al so advi sed petitioner that he should
not drink alcohol within 3 hours of bedtinme. During his first
year of treating petitioner, Dr. Wellman prescribed a breathing
apparatus known as a Constant Positive Airway Pressure (CPAP)
device. The CPAP is a mask that nmaintains constant air flow
pressure during sleep.

According to Dr. Wellman, the use of the CPAP device has
made a trenendous difference in petitioner’s life, froma nedical
and an enotional standpoint. TR-451. Dr. Wellnman expl ai ned that
when he first started treating petitioner, he found himgruff and
irritable. Dr. Wellman testified that today, however, the
aggressiveness in petitioner’s behavior has drifted away and is
no longer a part of his personality. Petitioner is nore
sensitive to his health needs, and to others around him
According to Dr. Wellman, petitioner now listens to him rather
than trying to interject when Dr. Wellman is trying to give him
advice. TR-456

Dr. Wellman testified that petitioner’s sleep apnea
condition is not “cured.” The condition has, however, been
successfully treated. Dr. Wellnman testified that nost of his

patients, including petitioner, do not want to use the CPAP
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device initially, because it is cunbersone. As a result, their
synptons may reappear. However, he explained, petitioner is now
fully conpliant in his use of the CPAP, and he has been for
several years.!® Dr. Wellman explained that he knows petitioner
is conpliant in his use of the CPAP because he usually foll ows
his patients’ progress by sinply asking them how they are doi ng
with the device. Wth petitioner, however, because of his job
and the FAA s need for docunentation, Dr. Wellnman has repeatedly
tested petitioner in his sleep |aboratory, using objective,
Mai nt enance of Sl eep Wakeful ness testing. Dr. Wellman reports
that petitioner is able to maintain full alertness during the
testing. Therefore, Dr. Wellman testified, he is followng his
treatnent as prescribed. In Dr. Wellman’s expert opinion, so
|l ong as petitioner uses the CPAP on a regular basis, he will not
show signs of daytinme sleepiness or fatigue. On cross-
exam nation, Dr. Wellman agreed that it was appropriate, because
petitioner’s work requires alertness, that petitioner be in a
carefully nonitored, followup program in order to insure that
petitioner is followng treatnent and continuing to respond to
treat nent.

Finally, the petitioner presented the testinony of Dr.

Donal d Hudson, a physician board-certified in aerospace nedicine

% petitioner and his wife testified that he uses the CPAP device
every night. According to petitioner, the only tines he failed
to use it were when he was hospitalized in 1992, and one tine in
1989 when he m stakenly believed the sleep apnea condition had
(..conti nued)
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who is on the staff of the Airline Pilots Association (ALPA).

Dr. Hudson is a Senior Aviation Medical Examner, a pilot, and a
former Air Force flight surgeon. Dr. Hudson does not believe
petitioner has a personality disorder. He rejects the contention
of Dr. Berry and his consultants that petitioner has always had a
personality disorder but it has just recently “cone out.” He
testified that petitioner could not have such a disorder and not
have it affect his performance in 25 years with Delta.

As to petitioner’s sleep apnea condition, Dr. Hudson
testified that he was aware of nore than 25 airline pilots who
hol d unrestricted certificates even though they are treated with
a CPAP device. In Dr. Hudson’s opinion, petitioner is qualified

to hold an unrestricted first class airnman nedical certificate.

The Adm nistrator’s Medi cal Evi dence

The Adm ni strator presented the testinony of Dr. M chael
Berry, a physician board-certified in aerospace nedicine,
occupational nedicine, and general preventative nedicine. Dr.
Berry has served as a nedical consultant to Delta Airlines since
1988. He is a forner Air Force flight surgeon, and was the chief
of the Flight Medicine dinic at NASA. Dr. Berry explai ned that
in order to specialize in aerospace nedicine, he was required to

performa residency that included study in pul nonary physi ol ogy,

(..conti nued)
been cured.
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al titude physiol ogy, cardiology, otolaryngol ogy,!” psychiatry and
opht hal nol ogy. Dr. Berry explained that his expertise is in
aerospace nedicine, and therefore he refers pilots he is
evaluating to specialists and then applies what the specialist
finds to determ ne what effect a particular pilot’s nedical
condition may have in the aviation environment. Wth regard to
petitioner, he consulted with a psychiatrist, Dr. Faillace, a
psychol ogi st, Dr. MLaughlin, and a cardiol ogist, Dr. Lanbert.
Dr. Berry’'s testinony on direct exam nation consi st ed,
essentially, of his explanation on how he devel oped t he di agnoses
contained in his nedical reviews regarding petitioner, as
previously described in this decision. He explained that he
agreed with Dr. Faillace' s inpression that petitioner’s
personality was such that, given the correct stressors, a
personal ity disorder could becone manifest. TR-670. The |aw
judge asked Dr. Berry, “but don’t we all have these traits that,
given the right environnent and the right catalyst..could cause us
to erupt?'" Dr. Berry replied “yes,” but testified that
petitioner had “crossed the line” and now, in his opinion, his
personality traits should be “considered a pathology.” TR-671
The Adm nistrator also presented the testinony of Robert

Elliott, a clinical psychol ogist who is board-certified in

" Dr. Berry also testified that sleep apnea is disqualifying if
it is not treated adequately, but that his inpression regarding
petitioner was that his condition “was being treated correctly
and followed, and as long as it was foll owed, that was fine.”
(..conti nued)
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neur opsychol ogy and who specializes in aviation psychol ogy. Dr.
Elliott serves as a consultant to several airlines and to the
FAA.

Dr. Elliott reviewed petitioner’s entire airman nedi ca
file, including the results of neuropsychol ogical testing. Dr.
Elliott believes that petitioner has suffered brain damage as a
result of nmultiple head traumas, his sleep apnea condition, and
al cohol abuse. TR-815. He also believes that petitioner has
characteristics of several different types of personality
di sorders. He noted in his testinony several itens that appear
in petitioner’s airman nedi cal records, including the 1992 event
with his current wife, the history of abuse towards his current
wife,® the history of an argunent with his second wife where she
apparently was struck in the forehead by petitioner with a fork,
an i ncident where he broke a television screen by throwing a
glass at it, an incident on a highway where petitioner was
attacked by another driver and responded by taking the
aggressor’s baseball bat from himand damagi ng the ot her person’s

car with the bat, and the 1993 cockpit incident. |In Dr.

(..conti nued)
TR- 660.

8 The Administrator also presented the testinony of Ms. Deborah
Burk, the Victinm Wtness Program Coordi nator for DeKal b County,
Georgia. M. Burk testified that follow ng petitioner’s arrest
in 1992, Ms. Wtter told her that petitioner had been viol ent
with her “on and off” during their marriage, and that he had a
bad tenper and bad drinking problem
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Elliott’s opinion, these itens constitute a history that supports
t he di agnosis of personality disorder.

Finally, the Adm nistrator presented the testinony of Dr.
Davi d Jones, a physician board-certified in aerospace nedici ne
and psychiatry. Dr. Jones was a nenber of the panel that
revi ewed petitioner’s case for the Federal Air Surgeon. Dr.
Jones described a person wwth a personality disorder as a “one-
string fiddle.” TR-889. He explained, if an individual is
narcissistic, for exanple, he wll be narcissistic with everyone
and it is inevitable that there will be conflict “wth the
world.” Dr. Jones testified that when he reviewed petitioner’s
case it becane apparent to himthat many different people were
comng up with the sane inpressions. Thus, he concluded, when
petitioner is stressed, the “real” petitioner conmes out and he is
unable to control his personality disorder. Finally, Dr. Jones
concl uded, while petitioner’s personality disorder may not appear
to be severe, and may even seem “trivial” to a psychiatrist such
as Dr. Smth, those who are “aeronedically sophisticated” such as
he and Dr. Berry, consider petitioner’s “level of pathol ogy”
unacceptable in an aviation environment. TR-900. He believes

that if petitioner was confronted with a simlar situation to the

9 The Administrator also offered into evidence the deposition
testinmony of Dr. WIIliam Sl edge, who chaired the FAA psychiatry
panel. He also testified that at |east half of a diagnosis should
be based on clinical observations. However, he dism ssed Dr.
Smth' s opinion because he believes that petitioner probably did
not reveal sufficient details of his history to Dr. Smth.
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Novenber 1993 incident, the potential for another incident in the

cockpit is great.

The Law Judge’s Deci si on

The Adm ni strative Law Judge set forth in detail the
vol um nous evi dence he consi dered before concl udi ng that
petitioner had established that he is qualified to hold an
unrestricted airman nedical certificate. He determ ned that the
record failed to establish that petitioner had exhibited the
pat hol ogi cal behavi or indicative of a personality disorder.

In reaching this decision, the |law judge found the testinony
of Dr. Smth nore persuasive than the testinony of the
Adm nistrator’s expert witnesses. The |aw judge indicates that
he placed a great deal of significance on the proposition, agreed
to by experts for both petitioner and the Adm nistrator, that
t hose doctors who interviewed petitioner in person had the best
opportunity to observe and di agnose his behavior. The |aw judge
al so placed inportance on the fact that Drs. Pakull, Faillace,
and McLaughlin initially gave great deference to Dr. Smth’s
eval uations, because he was petitioner’s treating physician and
it was he who had spent the nost time with petitioner and coul d,
therefore, render the nost infornmed opinion.

The | aw judge specifically found Dr. Elliott’s testinony for

FAA unconvi nci ng, not accepting that a pattern of behavior (i.e.,

"repeated mani festations,” as required by §§8 (d)(1)(i)(a) of the
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pertinent rules) is revealed in petitioner’s nedical records.
| ndeed, the | aw judge noted, many of the references nmade by Dr.
Elliott relate to the 1993 cockpit incident.

The | aw judge also found it significant that Dr. Pakull and
Dr. Berry were fully aware of the references to petitioner’s
hi story of spousal abuse and other angry outbursts, and yet both
physicians felt that this history was insufficient to support a
di squal i fying di agnosis of a medical disorder, prior to the 1993
incident. The law judge notes that in Dr. Pakull’s 1992 review,
he found that petitioner’s record was absent of the |lifelong
conflict that would normally be seen in individuals with
personality disorders. The |aw judge notes that Dr. Hudson still
hol ds thi s opinion.

Finally, the law judge specifically rejected the testinony
of Dr. Berry, noting that his analysis is based on specul ati on
and is without evidentiary support, pointing out as an exanple
Dr. Berry’'s suggestion that the only reason there is one
docunented incident in the cockpit is because younger crew
menbers woul d be reluctant to conplain about a senior captain.

As to the 1993 cockpit event, the | aw judge determ ned that
it was not indicative of a personality disorder based on his
credibility findings in favor of petitioner and agai nst the
Second O ficer. The |law judge concluded that the event did not
occur as it was described by the Second Oficer and First

O ficer. He found that, although petitioner was aggressive, he
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met “an equal ly aggressive, defensive personality in Second
O ficer Sweeney and, to a nuch | esser extent, First Oficer
Berlin,? which probably did as nuch to fuel the continuing
problens in the cockpit as the alleged initiating statenments and
actions by petitioner.” |.D. at 10. The |aw judge found that
the truth about the Novenber rotation |ay sonewhere in between
the stories given by petitioner and his flight crew. In the
final portion of this particular analysis, the | aw judge al so
refers to the testinony of Captain Lobdell. The judge notes that
Capt ai n Lobdell had no apparent ulterior notive to msstate his
testinony, and Captain Lobdell found petitioner’'s flying skills
to be nore than adequate during the two |ine checks he gave
petitioner that occurred after the 1993 cockpit event. W agree
that this testinony was persuasive. W also think it significant
that both the First Oficer and the Second Oficer’s descriptions
of the events seened to becone increasingly horrific with each
telling.

Wth regard to the sl eep apnea condition, the |aw judge
found that petitioner’s sleep apnea condition does not now, and
will not within the next two years, render himunable to safely

performthe duties and exercise the privileges of the hol der of

20 We agree with the Administrator that it was error for the | aw
judge to exclude the First Oficer’s testinony. Testinony of a
percipient wwtness is rarely cunul ative, particularly where the
facts are hotly contested. However, since the witness’ witten
statenent was considered by both the | aw judge and the Board, we
find that any error caused by the exclusion of this testinony
(..conti nued)
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an airman nedical certificate, because the undi sputed evidence is
that petitioner is fully conmpliant with the treatnent neasures
prescri bed by his physician, his treatnent has been successful,

and he no |longer suffers fromthe synptons of the condition.

Concl usi on

Upon consi deration of the briefs of the parties, and of the
entire record, the Board has decided to affirmthe decision of
the Chief Adm nistrative Law Judge. W adopt the | aw judge’s
findings as our own, with the exceptions noted below. W believe

the decision of the |aw judge to be consistent with precedent,®

(..conti nued)
woul d not have influenced the outcone of this proceedi ng.

2l The Board has reviewed sinlar nedical cases on at |east

si xteen occasions. W upheld the Federal Air Surgeon’s
determnation in half of these cases, when we were persuaded that
there was evidence of pathol ogi cal behavior. |In Petition of
Sunrall, 3 NISB 953 (1978), aff’d 588 F.2d 826 (5" Cr. 1979),
for exanple, a finding of a disqualifying personality disorder
was found where the pilot had a history that included 2 fel ony
convictions, 15 traffic violations, and 3 FAR viol ati ons.
Simlarly, in Petition of Herron, 4 NTSB 3384 (1981), we found
that a record including 3 bad check convictions, 5 year’s

i nprisonnment on fraud charges, and convictions for grand | arceny
and check fraud, and one low flying incident, all of which were
conceal ed on an application for a nedical certificate, evidenced
a disqualifying disorder. See also Petition of Wiittinghill, 1
NTSB 183 (1968) (4 disciplinary proceedings in high school,

dism ssed from 2 colleges, 6 FAR violations, and 43 traffic
violations found to constitute evidence of continuous and
unremtting pattern of violations of societal rules); Petition of
Doe, 1 NTSB 64 (1964) (petitioner dishonorably discharged from
mlitary, stole two aircraft and a notorcycle, had several
traffic violations, and was an adm tted pedophile). However, for
nore than twenty years, the Board has steadfastly rejected the
finding of a personality disorder where an individual’s record,
whil e perhaps less than admrable, fails to evidence the type of
(..conti nued)
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| ogically presented, supported by a preponderance of the
evi dence, and we defer to the judgnents nmade regarding the
credibility of the witnesses, including the eval uations of

conpeting nedi cal testinony.

Di scussi on
|. Didthe law judge err in finding that petitioner does not
suffer froma personality disorder?

The | aw judge concl udes his analysis of the nedical and
factual evidence by finding that petitioner’s conduct does not
constitute a personality disorder of the type enconpassed in the
regul ations. W have rehearsed in sonme detail the background and
testinmony in this preceding because we believe it to have been
conpl ex and certainly not w thout conplicating factors. There
can be little doubt that the differences between the
mani festations of a disqualifying personality disorder and a non-
di squal i fying adj ustment di sorder may not be apparent to the

uninitiated.? |ndeed, nost of the experts whose work was

(..conti nued)

behavi or that has adversely affected his entire social and
professional life, over a significant period of tinme. See e.g.,
Petition of Dennis, 1 NISB 1347 (1971), Petition of Doe, 2 NTSB
1041 (1974), Petition of Philips, 4 NTSB 1262, recon. den. 4 NTSB
1272 (1984), Petition of Mawby, 3 NTSB 3510 (1981), Petition of
Kennedy, 5 NTSB 2341 (1987), and Petition of Thomas, 5 NISB 1982

(1987).

22 W refer to the Diagnostic and Statistical Mnual of Mental

Di sorders, Fourth Edition, American Psychiatric Association
(1994) (“DSM 1 V'), portions of which were entered into evidence by
(..conti nued)
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reviewed in this proceeding were at one tine or another of two
m nds as to which of the conditions petitioner suffered from
Each side offered its reasons for its change of heart, and each
side presented in sonme detail the basis for its currently held
opinion. The |law judge was entitled, indeed we rely on the
judge, to weigh these shifting sands and conpeting theories in
light of his experience and the presentation of the w tnesses.
We believe the adm nistrative | aw judge has perforned this task
well, and that his determination to give greatest weight to the
di agnosis of a fully-qualified physician with |ong personal
observation of petitioner is well wthin bounds.?® W wll not
disturb it.

W note at the outset that the |law judge’ s findings are nade

with regard to an airline captain of nore than 20 years

(..conti nued)

petitioner. DSM 1V indicates that “[i]t is only when personality
traits are inflexible and mal adapti ve and cause significant
functional inpairnment pervasive across a broad range of personal
and social situations, that a diagnosis of personality disorder
is to be nade.” See DSM IV at 633. An adjustnent disorder, on
the other hand, is the devel opnent of significant enotional or
behavi oral synptons in response to identifiable stressers. See
DSM 1V at 623. W think the | aw judge’ s findings that
petitioner’s flying skills are not poor and that his personnel
records do not have docunmented probl ens or conplaints, show that
petitioner’s personality traits have not affected a broad range
of situations.

23 Reliance on the treating physician, here Dr. Smith, is not any
| ess acceptabl e because of the doctor’s change in diagnostic
opinion fromthose of his very first sessions with respondent.
Dr. Smth's explanation of this change is credible, and we note,
that Delta’s Dr. Berry, like Dr. Smth, had rejected the early
suggestion of a personality disorder when Berry made his
recommendation to the carrier in 1993.
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experi ence whose personality, however uni que, appears to have
intruded on his duties only once, arguably twice. Wile, of
course, the burden is the petitioner’s to prove qualification,
decades of productive enploynent are a substantial testinony in
this context, particularly as all experts seemto agree that
personality disorders are typically early in onset and
persi stent.

The Adm nistrator argues that the | aw judge ruled only on
t hose personality disorders mani fested by a history of overt acts
because the | aw judge failed to understand the full scope of the
regul atory proscription. Personality disorders are disqualifying
not only when mani fested by overt acts,? but otherw se as well,
under the provisions of subparagraph (d)(ii)(b) and (c) of the
pertinent regulations.?® W have reviewed this claimfor the
possibility of error requiring remand or reversal, and we find
none. We would have preferred an explicit conclusion of |aw on
this point, but even in its absence we are prepared with
confidence to believe that the | aw judge, with his extensive
experience, understood the structure of the regulations, and that
his finding was i ntended to be sufficiently broad to enconpass
all. H's focus on overt acts was reflective of the presentation

of evidence by the Adm nistrator, and, we suspect, logically

24 The administrative |aw judge specifically found that there was
no sufficient history of overt acts to support a disqualifying
di agnosi s.

25 See note 2 above.
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driven by the fact that the existence (or absence) of such acts
m ght well be the strongest evidence for (or against) a
di squal i fying pathology. Al of the nedical evidence was
carefully weighed and it supports the conclusion that petitioner
met his burden with respect to each of the subsections of the
personal ity disorder regul ations.

The Adm ni strator argues, however, that this would not be
the case but for restrictive discovery and evidentiary rulings
i ssued by the judge, rulings that prevented the Adm nistrator
frommaking a full presentation of his case, particularly with
regard to prior acts. W have reviewed this claimcarefully,
recogni zing the conpeting interests at stake. W think the
general rule for admnistrative proceedi ngs shoul d be one of
i nclusion, and we are perplexed by the | aw judge's determ nation
agai nst the hearing of testinmony fromone of the eyew tnesses to
precipitating events in this controversy. Still, petitioner
makes an inportant distinction between discovery by the
Adm ni strator ainmed at understandi ng petitioner’s side of the
argunent, which petitioner woul d not oppose, and broad-based
fishing expeditions ainmed at finding evidence to support
determ nations that have al ready been nmade and whose consequences
have already been felt. It is correct to say that when the
Adm ni strator denied petitioner a nmedical certificate on the
basis of the overt acts of a disordered personality, the

Adm ni strator shoul d have been largely prepared to prove the
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exi stence of the acts. W have reviewed the discovery rulings of
the law judge in this light, and we cannot find that they are
entirely without basis, or that they precluded a successful
presentation by the Adm nistrator. There was anple nedica

evi dence, and anple basis to understand why it was in dispute.

It is the responsibility of the | aw judge to control the
proceedi ngs, and he nmust necessarily exercise his discretion to
produce a fair and efficient proceeding. To the extent that the
Adm ni strator sought evidence to rebut petitioner’s dispute of a
life-long disorder, the | aw judge was not abusing his discretion
by insisting that discovery into old, renote evidence be nmade
with specificity. The Admnistrator’s requests seened broad and
specul ative. For exanple, the Adm nistrator demanded nedi cal
records frompetitioner concerning his current and fornmer
spouses, wthout attenpting any explanation as to why he believed
that petitioner had access to such evidence, assumng that it
exi sted and was relevant to the proceedings. The Adm nistrator
demanded personnel records from petitioner, even though, we
t hi nk, he shoul d have reasonably assuned that any evidence in
Delta’ s possessi on concerni ng other docunented problens in the
cockpit had al ready been nade available to the Adm ni strator.
The Adm nistrator also clainmed he was entitled to petitioner’s
al | eged evidence of a conspiracy against him However, the nere

fact that petitioner suggests in his pleadings that he has
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anot her dispute with his enployer did not autonatically make that
di spute relevant to these proceedi ngs.

Finally, the Adm nistrator also clains reversible error
because his request for subpoena duces tecumfor M. Johnson, Dr.
Hudson, and Dr. Smth were denied. W think that if the
Adm ni strator believed that either Dr. Hudson or Dr. Smth had
ot her rel evant nedical records, counsel should have expl ored that
i ssue during cross-exam nation, since both individuals appeared
as witnesses at the hearing. Having failed to do so, the claim
that other relevant records may still exist is speculative, at
best. As to M. Johnson, in our view the Adm ni strator never
articulated the rel evance of the docunments sought in that
subpoena.

We note in closing on this issue that the precise matter
before the Board is whether there exists in petitioner a
di squal i fying personality condition under the regulations. A
negative finding on that question is not tantanmount to a
determ nation that petitioner should be returned to flight
status. Wether petitioner’s skills, attitudes, and
interpersonal abilities were or remain consistent wwth the very
hi gh order of technique and team work needed in the nodern
cockpit is a conplex issue, only a small part of which is
answer abl e here. W do not doubt the sincerity of the concern
first expressed by the actions of petitioner’s nanagers, nor do

we question the bona fides of the FAA's subsequent steps in
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seeking a nedical disqualification. W see nothing either
sinister or cynical in these proceedings. |Indeed, there may well
be advantages for petitioner, were he to be renoved fromflight
duty status, to have his renoval based on nedical disability.
Nevert hel ess, the use of nedical certificate proceedings to
address what nmay be personnel issues would obviously be an abuse
of process to be avoi ded assi duously.

1. 1Is Sleep Apnea a Disqualifying Condition?

Finally, we turn to the issue of petitioner’s sleep apnea
condition. The Adm nistrator asserts that the fact that the
medi cal certificate issued to petitioner since 1990 required
followup reports fromhis sleep disorders specialist deprives
the Board of the authority to order issuance of an unrestricted
medi cal certificate in this proceeding. W reject this argunent.

It is our understandi ng of the nedical evidence that sleep
apnea i s a dangerous condition because of its synptons, which
i nclude fatigue and | ack of alertness, due to |l ack of restful
sleep. For an airline pilot, it is patently obvious that the
condition, when left untreated, is disqualifying under FAR
67.13(f)(2), and in fact petitioner was disqualified when he
suffered fromsynptons including | ack of al ertness, fatigue,
irritability, and apparently, cardiac arrhythm as.

Petitioner has been treated by the same board-certified
sl eep disorders specialist since 1988, Dr. Wellman. Once

petitioner was able to establish to the Federal A r Surgeon’s
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satisfaction that his treatnment was successful and his synptons
had resol ved, petitioner’s nmedical certificate was returned to
himw th the added requirenent that he submt a report fromDr.
Wl | man every six nonths. That report, according to Dr. Well man,
was required not because of petitioner’s nedical condition, but
because of petitioner’s avocation -- the Adm nistrator wanted to
insure that petitioner was continuing to conply with his

treat nent.

The undi sputed evidence is that petitioner is presently
fully conpliant with his treatnent program and that he no | onger
suffers any synptons. Objective testing results obtained by Dr.
Wl | man show that petitioner uses the CPAP device consistently.
He is fully alert and awake every day. Wthout synptons, there
is no nedical basis for finding that petitioner is not now, or
will be unable within the next two years, to performhis duties
as an airman. Dr. Hudson's testinony that he is aware of at
|l east 25 airline pilots who have treated sl eep apnea and hold
unrestricted certificates is consistent with our understanding
that asynptomatic sl eep apnea is not disqualifying. Moreover,
the Adm nistrator offered absolutely no nedical evidence to the
contrary. Indeed, his only witness to testify regarding this
condition, Dr. Berry, did not appear to consider petitioner’s

sl eep apnea condition to be a disqualifying condition.

ACCCRDI N&Y, |IT IS ORDERED THAT:
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1. The Admnistrator’s appeal is denied;

2. The initial decision and order are affirned; and

3. Afirst-class airman nedical certificate be issued to
petitioner upon his application therefor, provided he is

otherwise fully qualified.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order. HALL, Chairman submtted the follow ng statenent, in
whi ch HAMVERSCHM DT | oi ned:

| concur in the majority’ s decision. The evidence that
petitioner suffers froma disqualifying nedical condition is
sinply not conpelling. Too many of the professionals have
been of too many m nds to be convincing of anything nore
than that they are, like | am deeply troubled by the
possibility that another cockpit could be made unsafe by a
repeat of the events that are displayed in this record. W
have | earned time and again of the inportance of cockpit
resource managenent. |If petitioner is unable to work with
his cockpit crewto insure the highest |evel of safety for
t he paying public, his enployer ought to be able, sonehow,
to ground himunless or until he can. As the up and down
eval uations in this case denonstrate, not every disruptive
personality can be shown to be nedically unfit, though
surely managenent should be within proper bounds to insist
that, no matter how senior or how technically conpetent,
every line pilot nust work as a nenber of a unit within the
cockpit or risk renmoval fromit. Managenent needs to be
steadfast in its insistence on professionalismand take
departures from cockpit resource managenent criteria as
seriously as it would view technical or operational
defi ci enci es.



